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The idea of a right of conscientious refusal for healthcare providers is certainly not new 
as many conscience clauses were passed into law in response to Roe v. Wade.  Most of 
those focused on healthcare providers working in facilities.  It was not until Plan B hit the 
market that the focus turned to pharmacists. 
 
Plan B or the “Morning After Pill” prevents either fertilization of an egg or, in some 
cases, implantation of a fertilized egg if taken within 72 hours of unprotected sex.1  The 
ability of the drug to prevent implantation has led to a debate regarding whether it 
effectively causes an abortion.  If life begins at fertilization and therefore a woman is 
pregnant once her egg is fertilized, then it does.  If pregnancy does not begin until 
implantation, Plan B is another form of contraception and not an abortifacient.  For a 
pharmacist presented with a prescription for Plan B, the distinction becomes more than 
just theoretically important. 
 
In Washington State, this debate took a significant turn with the release of a district court 
decision in Stormans, Inc. v. Selecky.  At issue are rules adopted by the Board of 
Pharmacy following a rulemaking process that included possible strong-arming by 
Governor Christine Gregoire.  The rules as adopted require pharmacies to dispense Plan 
B and permit a pharmacy to allow a pharmacist to opt out of filling the prescription only 
if there is an available co-worker who is willing to step in.2  Not surprisingly, not 
everyone saw this is a good compromise.  Two pharmacists and one corporate pharmacy 
filed a lawsuit in federal court seeking a preliminary injunction against enforcement of 
the new rules.3   
 
The Court foreshadows its eventual holding by beginning its analysis of the case with a 
review of other Washington laws on discrimination and conscience.  In 1987, the Health 
Care Access Act was passed, which included language recognizing “that every individual 
possesses a fundamental right to exercise their religious beliefs and conscience” and that 
“no individual health care provider, religiously sponsored health carrier, or health care 
facility may be required by law or contract in any circumstances to participate in the 
provision of or payment for a specific service if they object to so doing for reason of 
conscience or religion,” although the Act stated that this was not meant to result in a 
patient being denied timely access to a service.4   
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It is only after this background is established that the Court turns to the process by which 
the regulations were adopted.  This debate began in 2004 when the Board of Pharmacy 
began receiving complaints about pharmacists refusing to fill prescriptions.  After 
receiving phone calls and emails asking about the Board’s position on this issue, the 
Board reviewed relevant pharmacy laws and found no clear answer.  The Board later 
heard proposals from the Washington State Pharmacy Association, Planned Parenthood, 
and the Northwest Women’s Law Center about potential regulations.  In April 2006, the 
Board filed a notice to initiate the rulemaking process, and the Washington State Human 
Rights Commission notified the Board that it saw right of conscience refusals as 
discriminatory against women and others filling lawful prescriptions but a “refuse and 
refer” practice would be allowable, meaning that a pharmacist could refuse to fill a 
prescription so long as s/he refers the patient to another pharmacy that would fill it.  The 
Board voted to pursue a refuse and refer rule, until the Governor expressed her strong 
opposition and submitted an alternative rule to the Board.  A version of the governor’s 
rule was later adopted by the Board.5
 
In response, the plaintiffs sued.  The two pharmacist-plaintiffs had religious and moral 
objections to filling Plan B prescriptions and were informed by their employers that they 
could not afford to hire a second pharmacist to work during their shifts.  The pharmacy-
plaintiff objected to being mandated to stock and provide Plan B.6  The defendants 
represented the Board and the Human Rights Commission, and defendant-intervenors 
included women of child-bearing age concerned about access to Plan B and two HIV-
positive individuals concerned about possible refusals to provide HIV or AIDS 
medications.7
 
After reviewing the parties involved in the case, the Court turned to the legal claims 
involved.  The plaintiffs alleged violation of their right to freely exercise their religion 
under the First Amendment, violation of federal anti-discrimination laws, and violation of 
the Fourteenth Amendment’s Due Process and Equal Protection Clauses.8   
 
On the First Amendment claim, the issue was whether the regulations were intended to 
discriminate against people on the basis of their religion or whether they were neutral 
rules of general applicability.  Neutral laws of general applicability do not violate the 
Free Exercise clause.  The Court noted that the rules were facially neutral but felt that 
they were not actually neutral since history of the adoption of the regulations and the 
press release announcing the adoption of the rules all focused on the issue of Plan B.9
 
With that finding, the Court turned to general applicability and held that the rules were 
not of general applicability as they focused on religious objections to Plan B.  The Court 
also noted that no evidence was presented to it that access to Plan B was actually a 
problem or that anyone in Washington had not been able to receive the drug within the 72 
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hour window, thus calling into question the need for the regulations.  The Court 
additionally noted that the regulations excuse pharmacies from providing Plan B for 
logistical reasons, due to suspicion of a fraudulent prescription, and/or due to obvious 
error on the prescription.  Thus, the Court concludes, the rules did nothing to increase 
access to lawful medicines in general, were focused solely on religious objections to Plan 
B, and therefore were not of general applicability.10   
 
As the rules were not neutral and were not of general applicability, a strict scrutiny 
standard was used by the Court.  Defendants stated the Board had a compelling interest in 
ensuring equal and respectfully treatment of all pharmacy patients, preventing sex 
discrimination, and promoting health by ensuring the available of medications in a timely 
manner.  The Court was not convinced that “that the interests promoted by the 
regulations ha[d] more to do with convenience and heartfelt feelings than with actual 
access to certain medications.”11  The State’s interest was therefore legitimate but not 
compelling enough to withstand a strict scrutiny analysis, particularly considering Plan B 
might still be unavailable at certain pharmacies under the regulations for logistical 
reasons.  Furthermore, the Court found that there were no sex discrimination issues 
involved as “the refusal to participate in an act that one believes terminates a life has 
nothing to do with gender or gender discrimination.”12

 
The Court did not proceed to analyze the other violations alleged by the plaintiffs, as it 
found that the plaintiffs met the grounds for a preliminary injunction through their Free 
Exercise of Religion.  The Court “look[ed] forward to trial on the merits” of the case and 
asked for information on whether anyone had failed to receive Plan B within 72 hours 
due to religious or moral objections, whether the Board intended the regulations to be 
enforceable against religiously-affiliated health care facilities, and whether certain issues 
regarding right to conscience and the authority of the Board in that area should be 
certified to the Washington State Supreme Court.13

 
The Court in the Stormans case has managed to take this extremely complicated issue and 
make it appear exceedingly simple, which is the first hint that something is wrong.  The 
Court’s reasoning appears to be as follows: Plan B was the issue when the regulations 
were discussed and passed; people object to Plan B on a religious basis; therefore the 
regulations discriminate against people with certain religious views.  It creates a 
conundrum familiar to many in health law and policy – causation versus correlation.   
 
If anything that has a disproportionate effect on a certain protected group – religious, 
racial, gender, ethnicity – is considered automatically to be intentionally discriminatory 
and therefore not neutral or of general applicability and subject to strict scrutiny, there are 
a lot of laws that need to be reexamined immediately.  A second year law student, 
however, knows this is not true.  Constitutional Law 101 generally includes a review of 
Employment Div., Dept. of Human Resources of Oregon v. Smith, involving a First 
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Amendment claim against Oregon’s controlled substances law and its ban of peyote use.  
The Supreme Court in that case concluded that even though Native Americans whose 
religion involved sacramental use of peyote were largely those impacted by the law that it 
was not intentionally discriminatory and not invalidated by the First Amendment.14

 
While the regulations at issue may have been adopted with religious objections to Plan B 
in mind, they are of neutral and of general applicability.  They would apply equally to a 
Scientologist who objected to providing psychotropic medications, a person who objected 
to Plan B because of its hormonal impact on the woman taking it, and, as was argued by 
the intervenors, someone who objected to providing HIV drugs out for discriminatory 
reasons. 
 
The Court did not do itself or the case justice in this decision.  Issues of right to 
conscientious refusal will increasingly be raised as medical treatment and technology 
focuses more on the beginning and end of life.  The legal arguments raised in Stormans 
deserve a serious look.  The Court has a chance left to do just that when it hears the case 
on the merits, but there is little sign in this initial opinion that serious legal reasoning will 
be reflected by this Court on this case. 
 
Health Law Perspectives (January 2008), available at: 
http://www.law.uh.edu/healthlaw/perspectives/homepage.asp. 
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